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       MEMORANDUM OF LAW IN SUPPORT OF PRELIMINARY INJUNCTION 

 Plaintiff respectfully submits this Memorandum of Law in support of her 

EMERGENCY Order to Show Cause for Preliminary Injunction. 

    INTRODUCTION  

 Since 2014, Governor Andrew M. Cuomo has proclaimed that if you are a pro-life 

republican, you are not welcomed in New York state.  On June 13, 2019, the New York 1

legislature quickly pushed  bills to repeal the religious exemption to vaccination through both the 

Assembly and Senate in one day with no public hearings.  A few minutes later, Governor Andrew 

M. Cuomo signed the bills (s2994A/a2371A, hereinafter “the Repeal”) which amended Public 

 Washington Examiner, January 20, 20141
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Health Law § 2164 by repealing subdivision 9 of section 2164, which terminated more than fifty 

years of codified recognition of a religious exemption from mandatory vaccination for those with 

genuine and sincere religious beliefs. There exists  a colossal amount of contention surrounding 

the passing of this polemical Repeal. Although the bill did go through the Assembly Health 

Committee, which held no hearings, this entire process does not warrant the presumption of 

constitutionality because, as New York State Senator Phil Boyle noted: “ The Bill came to the 

Assembly Health Committee and was tied 13-13. Last time I checked, there’s a pretty 

overwhelmingly Democratic majority in the New York State Assembly. The Speaker (Hon. Carl 

Heastie) had to come to the Assembly Health Committee, maybe twist an arm or two, and it 

passed by one vote when a new Democratic member switched his vote. Otherwise, it would have 

never passed the New York Assembly.”  With this calamitous Repeal, New York has resorted to 2

forcing parents to choose between violating their sincere religious beliefs and conscience, or 

giving their children a school education. On that wretched day, the New York legislature and 

Governor Cuomo chose to rule by fear and coercion. 

 The Repeal violates the New York Constitution and its shameful “effective immediately” 

clause of the Repeal has had and will continue to have malignant and irreparable effects on 

Plaintiff, her children, and at least 26,000 other children in New York who previously held 

religious exemptions. 

 A stay of the Repeal statewide is imperative in order to preserve the status quo and 

empower the Plaintiff, her family, and tens of thousands of other impacted families the dignity to 

make informed decisions regarding the future of their families based on their strongly held 

 New York Senate Transcript, at 5373. June 13, 20192
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religious beliefs. The Repeal has created mayhem for Plaintiff and countless religious families in 

the State of New York. Plaintiff’s children, like 26,000 other healthy children across this state, 

were physically removed from her school on September 18, 2019.  

 As a result, Plaintiff has been compelled to homeschool since her children have been 

removed from their schools. Plaintiff’s children are home with tears, fear and anxiety in their 

eyes wondering why they are segregated from their friends  Plaintiff is looking to your Honor to 

restore the order that she so desperately needs until her suit is heard by staying the repeal of 

subdivision 9 of Public Health Law § 2164. 

 Our legislative sponsors of the Repeal claim that they followed the California model in 

their drafting of the law. These claims could not be further from the truth. When California 

passed SB277 in 2015, which eliminated personal beliefs exemptions to mandatory vaccinations, 

the legislators allowed students to remain in schools for up to 6 years and the law did not go into 

effect for a full year. Incredibly, California families affected by SB277, which was passed four 

years ago, still have an additional two years to comply, while Plaintiff had a mere two weeks 

until her child is forced out of school. The New York “effective immediately” Repeal might be 

the most repugnant legislation ever witnessed, and its negative impact on children will be 

permanent. If a stay of the Repeal is granted, there will be absolutely no harm to the State of 

New York, but the irreparable harm to Plaintiff and her  children will be permanent in Steuben 

County, where there has not been any measles cases in decades. 

 Had New York State believed there was a grave and immediate danger that could only be 

dealt with by increasing vaccination rates amongst school-aged children, it could have increased 

the rates by enforcing Public Health Law § 2164 as it was on June 12, 2019 without violating 
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anyone’s free exercise of religion. As discussed in infra in detail, had the State pursued any lesser 

restrictive means of achieving its stated objective, enforcement of the statute would have been an 

obvious way to reach a much larger percentage of unvaccinated students. However, the State 

continues to ignore this substantially larger percent of children statewide who are not, and have 

not been, in compliance with the law, focusing instead on those who complied with the law in 

obtaining a recognized exemption and who vehemently object to vaccinations on religious 

grounds.  

 The New York State Constitution, Article I, Section III, reads: “The free exercise and 

enjoyment of religious profession and worship, without discrimination or preference, shall 

FOREVER be allowed in this state to all humankind …” (emphasis added). 

 This free exercise of religion clause is so paramount that when Public Health Law § 2164 

was enacted in 1963, the drafters of § 2164 made sure to carve out an exemption for free exercise 

of religion in acquiescence to Article 1 Section 3 of New York Constitution.  This Repeal 

seemingly ended “forever” on June 13, 2019.  

 Additionally, Article XI, Section I of the New York State Constitution states that “[t]he 

Legislature shall provide for the maintenance and support of a system of free common schools, 

wherein all the children of this state may be educated.” 

 The Repeal is unconstitutional under New York Law because it violates both “the Free 

Exercise of Religion clause” and the “children’s right to free education” under the New York 

Constitution.  

 Plaintiff’s claims are brought strictly pursuant to the New York Constitution which 

distinguishes this lawsuit from the class action in Albany seeking Federal relief. The Honorable 
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Denise Hartman went out of her way in her Decision and Order in the Albany class action suit 

based on Federal Law to state: “Plaintiffs also claim that the repeal violates Article 1, Section 3 

of the New York Constitution, but they have not pressed their State constitutional claim or 

differentiated it from their federal constitutional claims in arguments on their motion for 

preliminary injunction.”  3

 The New York Court of Appeals has long held that the New York Constitution is more 

protective of religious liberties than the First Amendment of the Federal Constitution. See 

Catholic Charities of the Diocese of Albany v. Serio, 859 N.E.2d 459 (N.Y. 2006).  

 The New York Court of Appeals has held that to subject a male, Muslim inmate to a pat 

frisk by a female correctional officer violated Article I, Section III of the New York 

Constitution’s Free Exercise of Religion clause as an unreasonable interference with the inmate’s 

religious beliefs. See Rivera v. Smith, 472 N.E.2d 1015, 1016-1022 (N.Y. 1984). 

 The Appellate Division has held that the correctional department’s termination of a 

Native American’s employment as a correctional officer because of his refusal to cut his hair in 

conformity with the department’s hair-length requirement violated his New York state free 

exercise rights as an unreasonable interference with his religious belief. Rourke v. New York 

State Dep't of Correctional Services, 615 N.Y.S. 2d 470 (N.Y. App. Div. 1994). 

 Here, as the State would have it, in order to remain in school, Plaintiff would have to 

violate her sincere religious beliefs and inject her children with vaccines which, for one, contain 

aborted fetal DNA fragments which violate their genuine and strong religious beliefs against 

abortion. Plaintiff’s personal, religious beliefs hold abortion to be against the will of God as 

 Honorable Denise Hartman, Decision and Order, Page 17, Footnote 2.3
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scripture reminds Plaintiff in Exodus 20:13, “Thou shall not kill.” A vaccine is not something 

that can be undone because it permanently alters the immune system. If a pat down of a prisoner 

and a haircut are unreasonable interferences, then it must follow that a body-altering, physical 

injection of materials objected to is, quite unarguably, an unreasonable and permanent 

interference with Plaintiff’s religious beliefs. 

 Plaintiff also believes that accepting vaccinations shows that one is creating an unclean 

body and this is a violation of her beliefs.  Leviticus 11:44-45 states that Plaintiff must keep the 

body clean in order to be holy.  Plaintiff cannot, in good conscience, defile her body and almost 

more so, the body of the child that she is responsible for.  “1 Corinthians 3:16-17 teaches us that 

if we defile our bodies, we will begin a progressive degenerative disease process which was not 

God’s intent for his creation.” Id.    

 Plaintiff further objects to the vaccine contents which are made up of animal materials 

and human DNA fragments.  Plaintiff is staunchly pro-life and holds complete objection to the 

fact that “many vaccines are created with aborted fetal DNA, as well as animals’ blood. The Old 

Testament states you cannot mix man’s blood with animal blood.” Id. 

 For being obedient servants of God, Plaintiff believes that they have been rewarded us 

with optimal health. She holds the upmost belief that God would never allow her to inject an 

aborted babies’ DNA into her or her children’s bodies.  Id.  

 Mandating that Plaintiff and others inoculate their children with vaccines which contain 

tissues and DNA fragments from aborted fetuses, which are obtained in the most immoral, evil 

and abhorrent manner, violates her sincere and genuine religious and conscientious beliefs and 
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substantially restricts and burdens Plaintiff’s religious practices; this is undoubtedly an 

unreasonable and permanent interference with her and others’ religious freedoms.   

  

     PARTIES 

 Plaintiff Jocelyn Sullivan-Knapp is a citizen of the State of New York and resides in 

Steuben County. Plaintiff  brings this action on behalf of her unvaccinated minor children, S.S, 

age 13, and A.S.K., age 8, who both attend Corning Christian Academy in Corning, New York.  

Plaintiff had religious exemptions approved by Corning Christian Academy for her children.    

 Defendant Andrew M. Cuomo is the Governor of the State of New York and signed the 

challenged Repeal into law on June 13, 2019. The State Constitution requires that the Governor 

ensure that the laws of the state are “faithfully executed.” Governor Cuomo’s office for the 

transaction of business is located at the New York State Capitol Building, Albany, New York 

12224. Governor Cuomo is sued herein in his official capacity. 

 Defendant the Office of the Attorney General of the State of New York, pursuant to 

Executive Law 60, is the head of the New York State Department of Law and prosecutes and 

defends all actions in which the state has an interest, and have charge and control of all the legal 

business of the departments and bureaus of the state, or of any office thereof which requires the 

services of attorney or counsel to protect the interest of the State. 

 Defendant State of New York is governed by a bi-cameral legislature [Assembly and 

Senate] both of which enacted legislation repealing  the longstanding religious exemption to 

mandatory vaccinations on June 13, 2019. 
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    STATEMENT OF FACTS 

 Dr. Stanley Plotkin, lead author of the book Plotkin’s Vaccines and widely regarded as the 

leading authority on vaccines was deposed as an expert in the field under oath on January 11, 

2018, where he admitted to the experimentation and use of aborted HUMAN fetuses in 

development of vaccines at issue. Plotkin testified as follows (deposed by Attorney Aaron Siri): 

 Siri: 76 Fetuses. And these fetuses were all three months or older when aborted, correct? 

 Plotkin: Yes 

 Siri: And they were all normally developed fetuses, correct? 

 Plotkin: Yes 

 Siri: These included fetuses that were aborted for social and psychiatric reasons,   

correct? 

 Plotkin: Correct 

 Siri:     What organs did you harvest from these fetuses? 

 Plotkin: Well, I didn’t personally harvest any, but a whole range of tissues were harvested 

by my co-workers. 

 Siri: And these pieces were then cut up into little pieces, right? 

 Plotkin: Yes 

 Siri: And they were cultured? 

 Plotkin: Yes 

 Siri: Some of the pieces of the fetuses were the pituitary gland that were chopped up        

into little pieces? 

 Plotkin: Mm-hmm. 
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 Siri: Included the lung of the fetuses? 

 Plotkin: Yes 

 Siri: Included the skin? 

 Plotkin: Yes 

 Siri: Kidney? 

 Plotkin: Yes 

 Siri: Spleen? 

 Plotkin: Yes 

 Siri: Heart? 

 Plotkin: Yes 

 Siri: Tongue? 

 Plotkin: I don’t recall, but probably yes. 

 Siri: In your entire career this was just one study. So I’m going to ask you again, in 

your entire career, how many fetuses have you worked with approximately? 

 Plotkin: Well, I don’t remember the exact number, but quite a few when we were 

studying them originally before we decided to use them to make vaccines. 

 Siri: Have you ever used orphans to study an experimental vaccine? 

 Plotkin: Yes. 

 Siri: Have you ever used the mentally handicapped to study an experimental vaccine? 

 Plotkin: Yes. 

 Siri: Is one of the things you wrote: The question as to whether we are to have 

experiments performed on fully functioning adults and on children which are potentially 
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contributors to society or to perform initial studies in children and adults who are human in form 

but not in social potential? 

 Plotkin: Yes 

 Siri: Have you ever used babies of mothers in prison to study an experimental vaccine? 

 Plotkin: Yes 

 Siri:  Have you ever used individuals under colonial rule to study an experimental 

vaccine? 

 Plotkin: Yes 

 Siri: Did you do so in the Belgian Congo? 

 Plotkin: Yes 

 Siri: Did that experiment involve almost a million people? 

 Plotkin: Well, yes. 

Excerpt from the deposition transcript of Dr. Stanley Plotkin taken under oath with penalties of 

perjury on January 11, 2018 in New Hope, PA, pls. 343-344. 

            The aborted fetuses were meticulously screened prior to the abortion:  

“This fetus was chosen by Dr. Sven Gard, specifically for this purpose. Both parents are known, 

and unfortunately for the story, they are married to each other, still alive and well, and living in 

Stockholm, presumably. The abortion was done because they felt they had too many children. 

There were no familial diseases in the history of either parent, and no history of cancer 

specifically in the families.”   
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In the United States, as of June 2018, there are 13 manufactured vaccines containing human fetal 

cell fragments (MRC-5 and WI-38) according to the CDC. In addition, a new fetal cell line has 

been developed, called PerC6, and licenses have been taken by over 50 partners to use this cell 

line for new vaccine and biologics production. The goal of the company that created the perC6 

cell line is to become the production line for ALL vaccines. See Affidavit of Dr. Theresa Deisher 

(“Deisher Aff.”) ¶ 6-7. 

 In the chicken pox (varicella) vaccine, the fetal DNA contaminants are present at twice 

the level of the active ingredients. See Deisher Aff. ¶ 9. 

 Merck’s MMR II vaccine (as well as chicken pox, Pentacel, and all Hep-A containing 

vaccines) is manufactured using human fetal cell lines and is heavily contaminated with human 

fetal DNA from the production process. Levels in our children can reach up to 5 ng/ml after 

vaccination, depending on the age, weight, and blood volume of the child. The package insert 

does not tell the reader that contaminating DNA from the WI-38 HUMAN diploid lung 

fibroblasts is found in the final product. See Deisher Aff. ¶ 10. 

 The package insert for Varivax, a chicken pox vaccine, states that the vaccine contains 

“residential components of MRC-5 cells including DNA and protein,” however many parents or 

grandparents, let alone pediatricians and pharmacists, may not know that MRC-5, or WI-38, is a 

cell line derived from an aborted fetus, and that the contaminating DNA and protein listed on the 

package insert is the DNA and protein of an aborted fetus. Those who hold religious beliefs have 

likely done the research to determine this on their own. See Deisher Aff. ¶ 11. 
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 Anyone who says that the fetal DNA contaminating our vaccines is harmless does not 

understand about immunity and Toll-like receptors. If fetal DNA can trigger labor, then those 

same levels in vaccines can trigger autoimmunity in a child. There is direct biological evidence 

that fetal DNA contaminants in vaccines are not in low innocuous amounts. The beliefs held by 

many that the cells and DNA of aborted fetuses are used in vaccines are accurate and until that 

changes, there will be religious objections to vaccinations for this reason alone. See Deisher Aff. 

¶ 14, 15, 18. 

 Dr. Peter McCullough, an immunologist, wrote, The Fetus as Transplant Donor: The 

Scientific, Social and Ethical Perspectives, the book on the methods used in harvesting fetal 

tissue for vaccines. He writes: 

 “They would puncture the sac of a pregnant woman at 14 to 16 weeks, put a clamp on 

the head of the baby, pull the head down into the neck of the womb, drill a hole into the baby’s 

head and attach a suction machine to remove the brain cells....At 16 to 21 weeks, they would 

do prostaglandin abortions where a chemical is injected into the womb causing the woman to 

go into mini-labor and pass the baby. Fifty percent of the time, the baby would be born alive, 

but that didn’t stop them. They would simply open up the abdomen of the baby with no 

anesthesia, and take out the liver and kidneys, etc.” 

  

 Plaintiff  holds bona fide and deep religious and conscientious beliefs that strongly 

oppose abortion of fetuses as murder and a sincerely held religious and conscientious belief that 

experimentation using aborted fetuses is evil. Plaintiff strongly believes that life begins at 

conception and abortion is out of the question and immoral.  Plaintiff also believes that 
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vaccinating her children would require her to disobey the command to “keep the body clean in 

order to be holy.”  Plaintiff Aff. ¶ 19. Plaintiff will not and cannot corrupt her and her children’s 

blood with foreign proteins and blood products from animals, as this violates the Bible.  “For the 

life of flesh is in the blood and I have given it to you upon the altar to make an atonement for 

your souls; For it is the blood that maketh atonement for the souls.” Leviticus 17: 11. “But make 

sure that you do not partake of the blood; for blood is life, and you shall not consume this seat of 

life with the flesh. Do not partake of the blood, therefore, but pour it out on the ground like 

water. Abstain from it, that you and your children after you may prosper for doing what is right 

in the sight of the Lord.” Deuteronomy 12:23-25.  

 Plaintiff has lived her life and raised her children to similarly serve only one God. The 

practice of vaccination is a betrayal of her professed faith in God’s supremacy. “Trust in the Lord 

with all your heart and rely not on your own wisdom. In all your ways, acknowledge him, and he 

shall direct your paths. Be wise not in your own eyes; revere the Lord and depart from evil. It 

shall be healing to your flesh, and marrow to your bones.” Proverbs 3:5-8. 

 For Plaintiff to place her faith elsewhere assumes that man is powerful over God and that 

man can do a better job with our souls and bodies than God can. Plaintiff will not serve any 

doctor or legislator.  “You must serve only the Lord your God. If you do, I will bless you with 

food and water, and I will protect you from illness.” Exodus 23:25.  

 As mentioned previously, Plaintiff refuses to defile her children’s pure blood and oppose 

her most sacred religious tenets by inoculating her children with vaccines comprised of materials 

derived from animals. See id. 
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 Unvaccinated children, with or without a religious exemption, were not responsible for 

the 2018-2019 NYS measles outbreak. The New York State Department of Health (“NYS 

DOH”), despite being aware that the outbreak was traced to travelers from different countries, 

has provided the public with a consensus opinion targeting unvaccinated children as the primary 

source of the measles virus transmission predominantly seen in the Rockland County, NY and 

Williamsburg, NY communities, but they have not provided the public with any scientific 

evidence to prove unvaccinated children are the transmitters of the measles virus in the recent 

measles outbreaks. See Affidavit of Lawrence B. Palevsky, MD (“Palevsky Aff.”) ¶ 1.  The State 

would also have the public believe that measles is a serious and “deadly” disease.  A measles 

infection in first world countries such as the United States, in 2019, is not deadly. See Palevsky 

Aff. ¶ 9. 

 The NYS DOH reported over 800 cases of measles infections during the recent 

2018-2019 measles outbreak. Tellingly, however, they have not provided to the public the 

scientific evidence demonstrating if/how these measures were confirmed, whether the proper 

confirmatory lab tests as recommended by the CDC were performed on the children who were 

reported to have had a measles infection, and what breakdown of measles virus strains were 

found in the over 800 measles cases reported. See Palevsky Aff. ¶ 2. The vast majority of cases 

of measles, mumps, and other vaccine-preventable diseases in the past and recent U. S. 

outbreaks, usually from 75-95%, have been in vaccinated individuals.  See Affidavit of Dr. 

Richard Moskowitz (“Moskowitz Aff.”) ¶ 9. 

 The NYS DOH failed to examine five causes of a potential measles outbreak: a) a 

measles vaccine failure; b) an over-reporting of measles infections; c) a measles virus strain 
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mutation unresponsive to the vaccine, or never before seen as an active measles strain infection; 

d) a failure of the measles virus in the MMR vaccine to be appropriately attenuated; and e) the 

live measles virus strain found in the MMR vaccine, as a known adverse side effect of the 

measles vaccine. Instead, the NYS DOH provided the public with a consensus opinion and fear 

mongering that the 2018-2019 NYS measles infection outbreak was a public health emergency 

somehow related to school children with religious exemptions, requiring swift action to remove 

such religious exemption. They failed, however, to provide the public with appropriate scientific 

evidence as to whether the number of measles infections were scientifically confirmed, whether 

they were all true wild-type measles infections, and, whether or not they were overinflated due to 

over-reporting. See Palevsky Aff. ¶ 5. 

 Unvaccinated children in New York with religious exemptions accounted for less than 

1% of the total number of children in schools in NY (0.79%), and are spread all over New York 

State’s 62 counties. If measles is such a contagious disease, and if, according to NYS DOH, 

unvaccinated children are the primary reason the measles outbreak began or spread, where were 

the measles cases in the communities where all the other unvaccinated children with religious 

exemptions live in New York? We have not seen them. Over four thousand children had religious 

exemptions in Nassau and Suffolk Counties and there was only one reported case of measles in 

an adult in Suffolk County during the 2018-2019 measles outbreak, where Plaintiff lives. See 

Palevsky Aff. ¶ 7.  

 Unvaccinated children are not responsible for the recent measles outbreak in New York 

State and yet they have been hastily targeted and punished unnecessarily. There is incomplete 

data to understand the scientific reasons for the outbreak, and the NYS DOH did not do its due 
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diligence to help the public understand the reasons for the measles outbreak. There are no 

scientific studies showing that unvaccinated children have started an outbreak. All that exists is a 

consensus opinion that unvaccinated children pose a health risk and are the primary reason for 

transmission of the measles virus. In order for this to be true, one would have to produce science 

that proves that unvaccinated children continue to carry and transmit bacteria and viruses for 

which we vaccinate children, while vaccinated children no longer carry and transmit those same 

bacteria and viruses.  This science simply does not exist. See Palevsky Aff. ¶ 11. 

 Herd immunity is the reassuring theory that high vaccination rates within a population as 

a whole will protect the small number of individuals who are vulnerable to contracting an 

infection due to a variety of factors such as those who are unvaccinated, immunocompromised, 

or suffer from overall vaccine failure. Historically, herd immunity has been potentially 

considered to be achieved if 95% of the population in a community is vaccinated. However, there 

is a major fallacy in the belief that herd immunity is possible with regards to measles due to 

primary and secondary MMR vaccine failure. Additionally, “herd immunity” cannot be narrowed 

to a subset of the larger community - such as school-aged children - and still be achieved and 

there is a question of even its possibility with vaccinations vs. “natural disease.” Therefore, even 

in the event that 100% of school-aged children were vaccinated, this does not necessarily mean 

that herd immunity is achieved, especially if a large percent of adults have lost their potential 

vaccine-induced antibodies. Even a one hundred percent vaccination rate “cannot reliably induce 

herd immunity.” The theory of herd immunity is flawed and will never be achievable due to 

primary and secondary vaccine failure, unvaccinated adults and importation of disease from 

�16



travelers. See Affidavit of Alvin Moss, MD (“Moss Aff.”) ¶ 12, 13, 17-19, 25, 33, 34.; see also 

Moskowitz Aff. ¶ 10. 

 Vaccinated children pose more of a risk to other vaccinated children than the 

unvaccinated. See Moskowitz Aff. ¶ 11. Vaccinated children with secondary vaccine failure may 

contract subclinical measles infection without rash and spread measles unknowingly to 

classmates. Unvaccinated children will develop the measles disease with a rash, fever, cough, 

runny nose, and an unwell feeling; consequently, they will know they are sick, not go to school, 

and not expose vaccinated children. Thus, children with the measles prodrome will not be in 

school to infect others. Furthermore, a child who has not been vaccinated with the live measles 

virus is not an asymptomatic carrier of measles (like an MMR-vaccinated child with secondary 

vaccine failure could be) and is less of a threat to other children than recently vaccinated 

children, who may be shedding live virus from the MMR vaccine.  See Moss Aff. ¶ 36-40; 

Moskowitz Aff. ¶ 11. 

 New York adopted the Free Exercise provision after significant debate in 1777, but 

between January 2019 and June 2019, despite multiple requests from Plaintiff and other 

constituents, neither the Senate nor Assembly convened any public hearings or any public 

debates on the Repeal bills prior to eliminating the religious exemption. 

 Assemblymember Andrew Raia expressed the serious issue of lack of hearings: “I think 

at the very least we should be holding hearings on this! I’d like to hear from the medical 

professionals. I’d also like to hear from the medical professionals who are afraid to speak up 

because they are chastised by others in the medical profession.”  4

 NY Assembly Transcript, June 13, 2019 pg. 37.4
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  Assemblymember Colton shared similar concerns about lack of evidence stating, “I have 

heard no evidence that any of these measles were related to somebody who was not vaccinated 

because of a religious exemption and that troubles me.”  5

 Senator Antonacci shared similar concerns by stating, “This (bill) didn’t come before the 

health committee. I think there’s some important information that we need.”  6

 Senator Lanza summarized the lack of hearings and lack of fact finding with this chilling 

observation: “This bill says we don’t even want to hear you. Your beliefs are so foreign to me 

that I reject them out of hand. You don’t get a hearing, you don’t get a conversation, you get 

nothing. I believe what I believe, you believe what you believe, and that’s your problem. I think 

that’s wrong. And it’s a terrible precedent.”  7

 Prior to eliminating religious freedom for 20 million New Yorkers or robbing them of 

their educations, neither the Senate nor the Assembly engaged in any fact-finding process – let 

alone rigorous fact finding and input from stakeholders – to determine:  

 (a) the number of active measles cases in New York State;  

 (b) the proportion of New York state’s population which is vaccinated; 

 (c) the proportion of unvaccinated individuals that hold religious exemptions;  

 (d) the actual risk, if any posed to vaccinated persons by those who do not vaccinate 

based on their sincerely held and genuine religious beliefs;  

 (e) whether those who had contracted measles were, or were not, vaccinated against the 

disease;  

 NY Assembly Transcript, June 13, 2019 pg. 545

 NY Senate Transcript, June 13, 2019 pg. 54066

 NY Senate transcript, June 13, 2019, pgs. 5425-5426.7
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 (f) whether those who contracted measles did, or did not, have religious exemptions to 

vaccinations;  

 (g) whether any case of measles likely had been contracted from such an unvaccinated 

minor;  

 (h) what were the causes of the current outbreaks in Rockland and New York City; 

 (i)  the safety of the recommended “catch-up” schedule via testimony from medical 

professionals; 

 (j) a hearing as to whether the current measures and means in place could produce the 

same state health objective without having to restrict religious liberties; 

 (k) whether there were additional means and measures to achieve law’s objective without 

burdening fundamental rights;   

 (l) whether the legislature “narrowly tailored” the law or sought the “least restrictive 

means” in drafting the legislation; 

 (m) whether “herd immunity” had been achieved in and throughout the State of New 

York; 

 (n) whether the state actually confirmed the measles case; and 

 (o) whether unvaccinated children pose any more or less risk outside of schools than they 

do inside of schools; 

            (p) whether it was prudent to impose this law on the 60 counties out of 62 counties that 

had ZERO outbreaks or relatively minimal cases. 
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 The Senate and the Assembly did not seek any data, information, or testimony to prove a 

compelling state interest before placing an unreasonable and permanent burden on religious 

freedom and liberty. In addition, the Senate and Assembly did not explore any non-compulsory 

means to achieving the objective set forth by the “Repeal.” 

 While the State does have an interest in public health, it also has an interest in protecting 

religious freedom forever and a duty to provide free education to all students. 

 Because there were no hearings and no additional information gatherings, neither the 

Assembly nor the Senate possessed any factual information which provided any basis for 

members to conclude whether the religious repeal law’s burden on religious liberty and freedom 

was justified, in addition to whether there was a less restrictive means to get the same result, or 

whether the repeal was narrowly tailored to avoid an unreasonable and permanent burden on 

religious liberty.  Perhaps this is why Governor Cuomo, weeks after signing the bill into law, 

inaccurately told a parent who confronted him about her religious objections to fetal DNA 

fragments being in vaccines, “there’s two sides to the story.  Pharma says that’s not true.”  He 

likely just did not know the facts. 

 There was not even a showing that those with religious exemptions had in fact spread a 

single case of measles. In Steuben County, there were only 127 students who held religious 

exemptions out of 15,007 students which is .00846272 of the student enrollment.  In addition, 8

there is no evidence of any child with a religious exemption creating any kind of an outbreak in a 

school in Steuben County. 

      

 infogram.com - Number of Religious Exemptions for Vaccines by New York County.8
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     ARGUMENT 

 A preliminary injunction is appropriate where petitioners show “a likelihood of success 

on the merits, danger of irreparable injury in the absence of an injunction, and a balance of the 

equities in their favor.” Doe v. Axelrod, 73 N.Y.2d 748 [1988]; 1659 Ralph Ave. Laundromat 

Corp. v. Ben David Enters., LLC., 307 A.D.2d 288 [2d Dept. 2003]; see also CPLR 6301.  

 “It is not for the Court to determine the merits of an action upon a motion for preliminary 

injunction; rather the purpose of the interlocutory relief is to preserve the status quo until a 

decision is reached on the merits.” Tucker v. Toia, 54 A.D.2d 322 (4th Dept 1976). 

 Notably, the Appellate Division, Second Department granted an appellant’s preliminary 

injunction when disputed issues of fact were present but there was adequate irreparable injury to 

appellant and no harm to respondent. See Melvin v. Union Coll., 195 A.D.2d 447 (1993). The 

Appellate Court stated that, “The existence of a factual dispute will not bar the imposition of a 

preliminary injunction if it is necessary to preserve the status quo and the party to be enjoined 

will suffer no great hardship as a result of its issuance.” Id. at 448 (emphasis added). 

 The Appellate Division in Tucker v. Toia granted the Plaintiff a preliminary injunction 

stating that “the argument may not prove to be ultimately successful, but it is based on 

substantial principles of constitutional law and involves novel issues of first impression. 

Plaintiff’s argument and state’s counterarguments in favor of upholding the statute’s validity 

involved aspects of constitutional law too weighty to have been briefed adequately in the short 

time available to the parties before the motion was heard and too complex to resolve in a short 

time.” The Court went on to conclude that, “this is precisely the situation in which a preliminary 
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injunction should be granted to hold the parties in status quo while the legal issues are 

determined in deliberate and judicious manner.” Tucker at 326 (emphasis added). 

 The status quo is precisely what has been in effect in New York State for over fifty years 

– the availability of a religious exemption to New York’s mandated vaccinations for school 

admission.  Plaintiff amply satisfies all of these factors.  

POINT I: PLAINTIFF CAN SUCCEED ON THE MERITS OF HER CLAIMS 

 Even if questions of fact exist, a preliminary injunction is appropriate in order to preserve 

the status quo and when the balance of equities tips in Plaintiff’s favor.  Regardless, Plaintiff can 

show a likelihood of success on the merits as her right to free exercise has been unreasonably 

burdened absent a compelling state interest and with numerous lesser restrictive means available 

to the State. Further, the State cannot show that burdening Plaintiff’s free exercise achieves any 

of its stated objectives or that reinstating Plaintiff’s religious exemption would adversely affect 

its interest.    

A. The Repeal Violates Article I, Section III of the New York Constitution and    

 Unreasonably Burdens Plaintiff’s Sincere Religious Beliefs Without a Compelling   

 State Interest 

 The New York State Constitution, Article I, Section III, reads: “The free exercise and 

enjoyment of religious profession and worship, without discrimination or preference, shall 
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forever be allowed in this state to all humankind …” (emphasis added) and, indeed, the free 

exercise of religion clause is so paramount that when Public Health Law §2164 was enacted in 

1963, the drafters of § 2164 made sure to carve out an exemption for free exercise of religion in 

acquiescence to Article 1 Section 3 of New York Constitution.  

 This broadly worded free exercise protection reflects New York’s long tradition of 

tolerance and protection of religious liberty. The historical evidence of religious tolerance during 

the colony’s early years, and the extremely broad language of the free exercise provision which 

the NY Constitutional Convention adopted after significant debate, suggest that New York’s free 

exercise provision should be read broadly to protect religious freedom. Presently, the New York 

Court of Appeals holds that the New York Constitution is more protective of religious liberties 

than the First Amendment. 

 The compelling interest test asks (1) whether a sincerely held religious belief is burdened 

by government action and, if so, (2) whether the State has demonstrated that the government 

conduct at issue serves a compelling state interest, pursued by the least restrictive means 

possible, and that such an interest would be adversely affected by granting an exemption thereto.  

Rourke v. New York State Dep’t of Correctional Servs., 159 Misc.2d 324, 328, 603 N.Y.S.2d 

647, 650 (Sup. Ct. Albany Co. 1993), aff’d, 201 A.D.2d 179, 615 N.Y.S.2d 470 (3d Dep’t 1994).  

 1. Unreasonable Interference with Plaintiff’s Free Exercise of Religion 

 In repealing subsection 9 of Public Health Law § 2164 and immediately terminating more 

than fifty years of codified recognition of a religious exemption from mandatory vaccination for 
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those with genuine and sincere religious beliefs, the State unreasonably interfered with Plaintiff’s 

free exercise of religion. 

 Plaintiff has strong deeply held religious beliefs against vaccinations for a multitude of 

reasons.  One of those reasons is her religious stance on abortion. “We are pro-life and many 

vaccines are created with aborted fetal DNA.” Plaintiff Aff. ¶ 20,21,22. 

 The use of vaccinations derived from aborted fetal cells which are obtained in the most 

immoral, evil, and abhorrent manner, is against Plaintiff’s sincere and genuine religious and 

conscientious beliefs; being forced to vaccinate substantially restricts and burdens Plaintiff’s 

religious practice and is an unreasonable and permanent interference with her religious freedoms. 

See Plaintiff’s Complaint ¶ 38. 

  As detailed supra in the Statement of Facts, Plaintiff cannot in clear conscience defile 

her blood with impure things that are pushed by men who are not God.  Plaintiff has again 

demonstrated that refusing to vaccinate is rooted in her sincerely held religious beliefs.  Despite 

having already and repeatedly met the requirements to have been granted religious exemptions 

by her school district for over twenty years, Plaintiff, again for this matter, submits her affidavit 

in support of her religious beliefs.  See Plaintiff Affidavit. 

 2. The State Has No Compelling Interest Justifying the Burden Placed Upon   

  Plaintiff’s Religious Practice 

 Since Plaintiff’s fundamental right to free exercise has been unreasonably burdened, it is 

appropriate, then, for the burden to shift to the State to show that the Repeal “serves a 
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compelling interest of the State pursued by the least restrictive means, and that such interest 

would be adversely affected by” staying the repeal of the religious exemption.  Rourke v. New 

York State Dep’t of Correctional Services, 603 N.Y.S.2d 647, 650 (N.Y. 1993). 

 Therefore, absent a compelling state interest, the Repeal unconstitutionally compels those 

of deeply held religious beliefs to either engage in acts prohibited by their faith or lose sacred 

state constitutional benefits, including a free public education for their children. 

 This is not the first time a New York court has been asked to determine whether a 

challenged state action violated plaintiffs’ rights to the free exercise of their religions as 

guaranteed by Article I, Section III of the New York State Constitution.  In Rourke v. New York 

State Dept. of Correctional Services, the court recognized that it could “not ignore the New York 

Court of Appeals’ long history and commitment to the protection of individual rights and 

liberties beyond those afforded by the U.S. Constitution, and federal constitutional law” and 

therefore felt it “hard to imagine that New York would not continue to apply a ‘strict scrutiny’ 

standard of review, and a balancing of the state’s competing interests and the fundamental rights 

of the individual.”  Rourke v. New York State Dept. of Correctional Services, 159 Misc.2d 324, 

327-28 (Aug. 9, 1993).  The court aptly held that, “[b]ecause petitioner ha[d] demonstrated that 

his refusal to cut his hair is rooted in a sincerely held religious belief, respondents must in turn 

demonstrate that [the challenged action] serves a compelling interest of the State, pursued by the 

least restrictive means, and that such interest would be adversely affected by granting an 

exemption to petitioner.” Rourke at 328.  

 Here, no compelling state interest exists to selectively eliminate the religious exemption 

for children where, as here, the State continues to maintain the medical exemption from 

�25



vaccinations, religious exemptions for students in higher education under Public Health Law § 

2165, and imposed no vaccination requirements at all for adult staff and personnel at the same 

public and private schools. 

 The State has not and cannot clearly and determinatively state the compelling need for 

the Repeal.  The State’s offered justifications and goals of the repeal have varied greatly to 

include overall public health via herd immunity, containment of the then-current measles 

outbreak, protection of school-aged children overall, and a desire to increase vaccination rates in 

specific schools where rates are low.   

 Even more problematic is the inability of the State to present evidence tying the Repeal 

of religious exemptions to whichever desired outcome the State is seeking.  Without evidence to 

clearly demonstrate that the challenged action would achieve any stated interest, there can be no 

compelling interest.  The State, if permitted, would have a general cry of “public safety” act as a 

broad net with which it can use to capture and hold hostage any and all constitutional rights in 

the name of “public safety” – with no evidence required. This cannot be. 

 Absent a compelling state interest, the Repeal unconstitutionally compels those of deeply 

held religious beliefs such as Plaintiff to either engage in acts prohibited by their faith or to lose 

sacred state benefits, including a free public, or even a private, education for her child. 

B. The Repeal Must Be the Least Restrictive Means for Achieving the State    

 Interest and the State Cannot Prove That the Repeal Was Framed in Such a    

 Manner That It Provides Protection to Individual Religious Liberties 

�26



 Not able to demonstrate a compelling interest renders the Repeal unconstitutional.  

Another fatal blow to the Repeal is the requirement that it achieve its objective through least 

restrictive means.  

 The State cannot make a showing that this repeal of a strictly religious-based exemption 

is the least restrictive means by which to accomplish its objective.  Arguably, the State’s 

objective could have been (or at least included) an effort to raise vaccination rates among school-

aged children, especially in schools where the current rates are less than ideal (according to the 

State, for either protection of the school-aged children specifically or for overall public health, or 

both), and even if the State could prove that this would improve public health, there are lesser 

restrictive means available.   

 In fact, the least restrictive and obvious means by which the State can accomplish its goal 

is simple: enforce Public Health Law § 2164 as it was on June 12, 2019 before the repeal.  The 

law calls for all children between the ages of 2 months and 18 years old to be in compliance with 

vaccination requirements in order to attend daycare or school.  The law permitted two recognized 

exemptions: medical and religious.  The State, however, made no effort to enforce the law as it 

existed in its pre-Repeal state nor to ensure compliance. Had New York State believed there was 

a grave and immediate danger that could only be dealt with by increasing vaccination rates 

amongst school-aged children, it could have simply enforced the existing law without violating 

even a single individual’s free exercise of religion.   

 The State’s own publicly available data provides not only a lesser restrictive means but an 

obvious, pre-existing solution to the “problem” the Legislature sought to cure.  To wit, all 

students without a recognized and approved exemption on file could be required to get up to date 
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on the requisite vaccinations.  Shockingly, the percentage of students throughout New York State 

in this category – those attending school without any exemption, yet not fully up to date – is 

significantly higher than the percentage of those who held religious exemptions.   

 These non-compliant students make up approximately 3-6% of students in the state.  

Compared to the mere 0.79% of students who held religious exemptions in full compliance of the 

law, this is a substantial number of students (4 to 7.5 times as many) who more than likely hold 

no objections to vaccination.  Had the State pursued any lesser restrictive means of achieving its 

stated objective, enforcement of the statute would have been an obvious way to reach its goals as 

presumably, (1) these students hold no recognized objections to vaccination and (2) would 

therefore comply.  However, the State blatantly ignores this markedly larger percentage of 

children who are not, and have not been, in compliance with the law, focusing instead on the 

much smaller percentage of those who vehemently object to vaccinations on religious grounds 

(and therefore are not likely to comply regardless of the repeal). 

 According to the State’s data, the number of students who are not up to date on required 

vaccinations absent an exemption far outnumber those who held religious exemptions. For only a 

few examples that are illustrative of districts throughout the state, see the table below: 

District BETHPAGE UNION FREE  

Percent Medical Exemptions     .30 

Percent Religious Exemptions    .44 

Percent Fully Vaccinated              92.9 

Percent Not Fully Vaccinated with no Exemption                6.36 
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BRENTWOOD UNION FREE SCHOOL 

Percent Medical Exemptions      0.04 

Percent Religious Exemption     0.08 

Percent Fully Vaccinated      91.2 

Percent Not Fully Vaccinated with no Exemption   8.68 

BUFFALO CITY SCHOOLS 

Percent Medical Exemptions      0.72 

Percent Religious Exemption      0.28 

Percent Fully Vaccinated       91.8 

Percent Not Fully Vaccinated with no Exemption   7.14 

FREEPORT UNION FREE SCHOOL 

Percent Medical Exemptions       0.01 

Percent Religious Exemption      0.16 

Percent Fully Vaccinated      83.9 

Percent Not Fully Vaccinated with no Exemption   15.93 

GALWAY CENTRAL SCHOOL 

Percent Medical Exemptions      0.12 

Percent Religious Exemption      0.75 

Percent Fully Vaccinated      92.6 

Percent Not Fully Vaccinated with no Exemption   6.53 

HEMPSTEAD UNION FREE SCHOOL 
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Percent Medical Exemptions      0.11 

Percent Religious Exemption      0.01 

Percent Fully Vaccinated      92.4 

Percent Not Fully Vaccinated with no Exemption   7.48 

ISLAND PARK UNION FREE SCHOOL 

Percent Medical Exemptions      0.14 

Percent Religious Exemption      1.01 

Percent Fully Vaccinated      88.2 

Percent Not Fully Vaccinated with no Exemption   10.65 

LAWRENCE UNION FREE SCHOOL 

Percent Medical Exemptions      3.36 

Percent Religious Exemption      0.78 

Percent Fully Vaccinated      89.3 

Percent Not Fully Vaccinated with no Exemption   6.56 

LYNBROOK UNION FREE SCHOOL 

Percent Medical Exemptions      0.14 

Percent Religious Exemption      0.64 

Percent Fully Vaccinated      82.8 
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Percent Not Fully Vaccinated with no Exemption   16.42 

NORTHEAST CENTRAL SD 

Percent Medical Exemptions      0.45 

Percent Religious Exemption      1.25 

Percent Fully Vaccinated      85.6 

Percent Not Fully Vaccinated with no Exemption   12.70 

PORT WASHINGTON UFS 

Percent Medical Exemptions      0.07 

Percent Religious Exemption      0.67 

Percent Fully Vaccinated      95.1 

Percent Not Fully Vaccinated with no Exemption   4.16 

ROOSEVELT UNION FREE SCHOOL 

Percent Medical Exemptions      0.10 

Percent Religious Exemption      0.23 

Percent Fully Vaccinated      92.7 

Percent Not Fully Vaccinated with no Exemption   6.97 

SAG HARBOR UNION FREE SCHOOL 

Percent Medical Exemptions      0.11 
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Percent Religious Exemption      3.18 

Percent Fully Vaccinated      93.3 

Percent Not Fully Vaccinated with no Exemption   3.41 

UFS OF THE TARRYTOWNS 

Percent Medical Exemptions      0.85 

Percent Religious Exemption      0.43 

Percent Fully Vaccinated      90 

Percent Not Fully Vaccinated with no Exemption   8.72 

WYANDANCH UNION FREE SCHOOL 

Percent Medical Exemptions      0.04 

Percent Religious Exemption      0.04 

Percent Fully Vaccinated      90.2 

Percent Not Fully Vaccinated with no Exemption   9.72 

 See https://health.data.ny.gov/Health/School-Immunization-Survey, last visited 

September 9, 2019. 

 If the State’s goal was to increase vaccination rates in an effort to benefit public health, it 

targeted the wrong column in the above table. The State’s own publicly available data proves not 
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only that a lesser restrictive means was not implemented, but that an obvious, pre-existing 

solution to the “problem” the Legislature sought to cure is readily available – and would violate 

no Constitutional rights.  To wit, all students without a recognized and approved exemption on 

file should have been required to get up to date on the requisite vaccinations.  If these children 

without an exemption were required to vaccinate, each of the aforementioned school districts 

would have surpassed the State’s herd immunity standard. 

 In addition to the procedures already in place and at the State’s disposal (e.g., quarantine, 

exclusion from school during an outbreak) and the obvious solution discussed supra, there exist a 

myriad of other lesser restrictive means available to the State as well.  For one, the sincerity of 

families’ religious beliefs appeared to be at issue with the legislature. (“We call it a religious 

exemption in New York, but de facto it is a -- it is, in reality, a philosophical objection. Basically, 

if people say, I don’t want my child vaccinated, and they say it’s for religious reasons, then they 

may be eligible for this religious exemption.” Bill Sponsor Dinowitz, Assembly Tr. at 39; “I 

certainly don’t want to violate what people consider their religious beliefs, although I happen to 

personally believe that a very significant number of the people claiming the religious objection 

are, in fact, exercising a personal -- a personal objection that has nothing to do whatsoever with 

religion, but I don’t have any data to back that up.”  Assemblyman Cahill, id. at 82; “Some do 

seek the religious exemption because the medical exemption is cumbersome, and as I indicated, 

needs reform. But that is not a ground for having a completely vague religious exemption that 

anyone can use for any reason at all, whether based on religion or not.” Assemblyman Steck, id. 

at 52-53; “People have used the religious exemption because of a philosophical belief in many 

instances, and this is about public health.”  Assemblymember Glick, id. at 110; “[I]t is clear that 
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many parents’ religious exemptions are …not religious concerns… Our experience is buttressed 

by studies that show that states with more lax religious exemption requirements have higher 

overall rates of exemption than states with more burdensome religious exemptions, suggesting 

religious exemptions being a substitute for philosophical or other objections.’ Let me repeat that.  

Suggesting religious exemptions being a substitute for philosophical or other objections.” 

Senator Hoylman, Senate Transcript at 5383-84 (emphasis added)).  

The consensus who voted for the bill in the Assembly and Senate all spoke about religious 

beliefs not being sincere. If they really felt this way, the obvious way to increase vaccination 

rates would have been to tighten guidelines for issuing religious exemptions, making 

requirements more stringent for those seeking to be exempt.  This would still allow the religious 

faithful, like Plaintiff, with sincere and genuine religious beliefs to free exercise of their religion.   

  Second, if a particular school were to drop below a certain vaccination rate determined 

by the State to be problematic, other safety-net procedures could kick in which would not be 

nearly as draconian as excluding perfectly healthy children from school.  As an example, a freeze 

could be put on admitting students holding either type of exemption until the vaccination rates 

stabilized in that building.  Alternatively, those students entitled to a recognized exemption could 

be spread out among the district, if possible, or in other local schools.   

 Third, any grave and immediate threat of a particular illness could be dealt with on a 

singular basis and not lead to a loss of exemption from every single required childhood vaccine 

(some, for illnesses that are not even communicable).  There are many other means – none of 

which call for parents and students to violate their religious freedoms or to lose their educational 

rights – to handle the State’s professed objective.  
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 In any event, the State has not offered any evidence to show that: (i) an increase in 

vaccination rates in schools with already high rates will make any difference; (ii)  an increase in 

vaccination rates in schools with lower rates will make any difference; (iii) removing 

unvaccinated students from school (and having them outside of school but inside communities) 

will have any positive effect on public health overall. None of these rationales suffice to 

demonstrate that the State’s interest would be adversely affected by granting religious 

exemptions to students.  

 Precedent permits states to exercise police powers to enforce vaccination mandates in 

narrow and well-defined circumstances to protect the public. What states cannot do is target 

specific groups for vaccination when there is no threat of imminent harm (see Moskowitz Aff. ¶ 

14) and when less restrictive means to attain the same ends are available. 

C. In the Event That the State Argues That § 2164 As It Stands Now is a Neutral,   

 Generally Applicable Statute, § 2164 Would Still Be Subject to a Balancing Test   

 According to New York Law  

 To be clear, the appropriate focus of any analysis is the Repeal of the religious exemption 

from Public Health Law § 2164, and not the resulting law as it now stands, as the Repeal is what 

Plaintiff challenges and is the subject of the sought-after injunction.  Any inquiry regarding 

neutrality or general applicability, then, must focus on the Repeal which undoubtedly targeted 

religion only via the religious exemption.  Plaintiff is not seeking a stay of Public Health Law § 

2164 but is seeking a stay of the Repeal of subsection 9 of said law.  
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 Even if the State argues that the resulting law is the correct analysis and is neutral and 

generally applicable, the Court of Appeals of New York does not prevent an individual from 

complaining “of a burden on religious exercise that is imposed by a generally applicable, neutral 

statute.”  Rather, it applies a balancing test so “that when the State imposes ‘an incidental burden 

on the right to free exercise of religion’ we must consider the interest advanced by the legislation 

that imposes the burden, and that ‘[t]he respective interests must be balanced to determine 

whether the incidental burdening is justified.’” Catholic Charities of Diocese of Albany v. Serio, 

7 N.Y.S.3d 510, 525 (2006) (internal citation omitted).   

 A party claiming an exemption to a law of general application on the grounds of religious 

beliefs or freedoms has the burden to demonstrate that the law is an unreasonable and causes 

permanent interference with his or her religious freedom.  “The burden, however, should not be 

impossible to overcome.”  Id. at 527. 

 Mandating that Plaintiff inoculate her child with vaccines which contain tissues and cells 

from aborted fetuses, which are obtained in the most immoral, evil and abhorrent manner, and 

which would defile her blood is  against her sincere and genuine religious and conscientious 

beliefs and substantially restricts and burdens Plaintiff’s religious practice and is an unreasonable 

and permanent interference with her religious freedoms. 

  The forced injection of material prepared from aborted human fetuses, into every 

medically able child in New York State, would inevitably substantially burden the sincerely held 

religious and conscientious beliefs of Plaintiff several other Pro-Life parents statewide. 

 Mandating that Plaintiff inoculate her child against her most sacred religious tenets with 

vaccines which will defile her child’s pure blood is an unreasonable and permanent 
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interference with Plaintiff’s religious practice because the inoculation cannot be undone and 

permanently alters the immune system. 

 The burden on Plaintiff due to this Repeal is permanent and unreasonable for all of the 

reasons discussed supra.  The Repeal unconstitutionally compels those of deeply held religious 

beliefs such as Plaintiff to either engage in acts prohibited by their faith or to lose sacred state 

benefits, including a free public, or even a private, education for their children.  In either 

scenario, the results are permanent interferences that can never be corrected. 

This burden is not justified.  New York law clearly states that courts “must consider the interest 

advanced by the legislation that imposes the burden, and that the respective interests must be 

balanced to determine whether the incidental burdening is justified.” Catholic Charities, 7 N.Y.

3d at 525 (emphasis added).  In order to clearly analyze whether or not the State can justify the 

burden, it is imperative that the State identify that interest advanced with specificity so that it can 

be weighed against this immense burden to Plaintiffs’ religious and educational rights. 

The State must decide, for example, whether its goal is protection of school-aged children or 

improving public health at large via “herd immunity.”  If it is the former, then other unvaccinated 

individuals cannot be permitted in schools, namely those with medical exemptions (but also 18 

year old students, those unvaccinated with no exemption, and all adults) as they are as much of a 

“threat” as students who hold religious exemptions, according to the State’s “science.” If it is the 

latter, then forcing students out of school has no effect on herd immunity or overall public health. 

These children are still unvaccinated and living amongst the community; they are walking 

around town, they are going to libraries and grocery stores, eating at restaurants and playing in 

parks.  Simply removing them from school achieves nothing.  Even if the State cannot determine 
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the precise and compelling need for the repeal and instead posits that the repeal was needed for 

both of these reasons, this fails scientifically. Because even if one assumes that “herd immunity” 

can even be achieved in today’s society via vaccinations, it most certainly cannot be achieved if 

even 100% of only a subset of the larger community (e.g., only school-aged children) were 

vaccinated.   

 At best, the State’s repeal might slightly improve vaccination rates in select school 

buildings, bringing those subsets of schools that were under ideal “herd immunity” rates to 

higher rates.  This limited goal (only a potential concern in approximately 4% of NYS schools to 

begin with), however, is hardly necessary for overall public health of the State and is certainly 

not compelling enough to forever violate Plaintiff’s religious or educational freedoms.  Nor has 

the State shown evidence that increasing those rates would have a beneficial effect. 

 Since 1963 when the law was enacted, there has not been one instance of a child with a 

religious exemption spreading disease in a school. Assemblymember Colton further strengthens 

this point by stating, “I have heard no evidence that any of these measles were related to 

somebody who was not vaccinated because of the religious exemption and that troubles me.”   9

 There are no scientific studies that unvaccinated children have started an outbreak or that 

unvaccinated children pose a health risk or are the primary reason for transmission of the 

measles virus. See Palevsky Aff. ¶ 11. 

 In any event, whichever objective the State claims justifies this burden on Plaintiff, it 

must accompany with evidence to show that: (i) an increase in vaccination rates in schools with 

already high rates will make any difference; (ii)  an increase in vaccination rates in schools with 

 Assemblyman Colton, Assembly Transcript, June 13, 2019 pg. 34.9
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lower rates will make any difference; (iii) removing unvaccinated students from school (and 

having them outside of school but inside of the communities) will have any positive effect on 

public health overall. None of these rationales suffice.   

 And finally, if the measles outbreak emergency was the justification for this repeal as 

stated in numerous legislative documents, that has now ended and there is no need to take any 

action.  

 Applying this burden analysis, the Court of Appeals has held that it violated Article I, 

Section III of the New York Constitution’s Free Exercise of Religion clause to subject a male 

Muslim inmate to a pat frisk by a female correctional officer as an unreasonable interference 

with his religious belief. 

            In another matter, the Appellate Division held that the correctional department’s 

termination of a Native American’s employment as a correctional officer because of his refusal to 

cut his hair in conformity with the department’s hair-length requirement violated his New York 

state free exercise rights as an unreasonable interference with his religious belief. 

 The Repeal at issue must be invalidated because it functions to suppress religious 

freedoms and forcing a parent to inoculate his or her child with vaccines which contain tissues 

and cells from aborted fetuses, which are obtained in the most immoral, evil, and abhorrent 

manner is a much greater burden on Plaintiff’s religious beliefs than “cutting her hair” or a “pat 

frisk.” 

 The statute, as it stands now, is an unreasonable and permanent interference in the 

religious freedom of Plaintiff and thereby violates the New York Constitution. The Plaintiff has 

shown a likelihood of success in that § 2164, as it stands now post-Repeal, would be 
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unconstitutional under the Rivera standard which is far broader for religious freedom than the 

Smith standard which applies to federal law.  Even if questions of fact remain, the following two 

points mandate a preliminary injunction be granted. 

POINT II: PLAINTIFF AND HER CHILDREN WILL SUFFER PROHIBITIVE 

IRREPARABLE HARM IN THE ABSENCE OF AN INJUNCTION 

  

 On Thursday, June 13, 2019, Plaintiff’s world was turned upside down. Now, just over 

three months later, on Wednesday, September 18, 2019, Plaintiff’s children have suffered that 

same fate as  they have been physically removed from her school and will be denied an 

education. 

 Clearly, Plaintiff’s children, S.S. and A.S.K., will lose out on any future critical 

development that occurs in school, including social, emotional, and building block skills. The 

children have been removed from the environment in which they have thrived and created bonds 

with their classmates. This loss of educational opportunities, resources, professional educators, 

and peers is not quantifiable.  Likewise, the emotional and mental harms that have already been 

suffered by the children and Plaintiff will undoubtedly continue and have worsened now that 

Plaintiff’s children have been excluded from school.  

 Plaintiff must now find a way to make ends meet with her husband, while simultaneously 

providing an appropriate and beneficial homeschooling experience for her intelligent children.  

The law forces Plaintiff to sacrifice greatly if she must homeschool.  

 Because of all of these factors, if Plaintiff is put in a position where she has no other 

feasible option than to comply and to violate her deeply held religious tenants and beliefs, it will 
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be only because the State directly and purposefully interfered and placed insurmountable 

pressure on her to choose between her religious beliefs and her children’s educations. 

 The “effective immediately” clause is especially violative of any dignity the State could 

have afforded Plaintiff.  This two-word clause strips Plaintiff and all those affected of any time to 

make difficult, life-changing decisions for their families.  Plaintiff was given a mere 96 days to 

digest a sudden change in law, to research potential options and their consequences, to prepare 

for those consequences, and to prepare her children for drastic changes in their lives. Many 

school districts have acknowledged the harm that has and will come to their families.  See 

Affidavits from schools (“School Affidavit”).  Decisions regarding religion, medical treatments, 

careers, and more are deserving of time and thoughtful consideration.  New York State ripped 

that right from Plaintiff when it not only stripped her religious rights but did so “effective 

immediately.” 

 In a similar 1964 case, Swarts v. Board of Ed. of City School Dist. of City of Rochester, 

parents in New York sought a preliminary injunction against a Board of Education to restrain it 

from refusing to enroll certain students pending the determination of the issues in the main 

action. For more than 45 years, a statute had provided that the children residing within certain 

affected school districts – over 800 children – would be allowed to attend schools within the city 

without the payment of tuition. Swarts v. Board of Ed. of City School Dist. of City of Rochester, 

42 Misc.2d 761 (April 24, 1964).  

 Suddenly, in 1964, the city sought to alter the arrangement by charging tuition to all 

children residing in the plaintiff school districts. There were no longer any public schools in any 

of the free tuition areas in the affected districts and so there was no place for the affected 
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children to attend school except in the schools where they had been attending for many years.  At 

the time of the injunction hearing, students from the affected districts had been refused 

enrollment unless tuition was paid. Id.  

 Plaintiffs sought a preliminary injunction to maintain the status quo and the court granted 

it, finding all of the necessary elements present.  The plaintiffs demonstrated that not only would 

there be irreparable damage caused, but the threatened acts, if continued and accomplished, 

would render any decision of the court academic to the irreparable damage of plaintiffs and the 

affected children. On the other hand, the court found there would be inconsequential damage to 

defendants. An injunction was appropriate and, “particularly so when the threatened acts are 

precipitous and involve conduct and operations as to which there has been a mutuality of 

understanding for so many years.” Id. at 764 (emphasis added).  This aptly describes the matter 

at hand, except that instead of 800 students being adversely impacted, tens of thousands of New 

York students negatively affected.  And instead of only education being affected, Plaintiff’s free 

exercise of religion is also at issue.  Like in Swarts, Plaintiff relied on the religious exemption’s 

existence for years. 

 The Swarts court stressed that the “purpose of a preliminary injunction is…merely to 

prevent further perpetration of an alleged wrong until a full and deliberate investigation of the 

case can be had, without in any manner determining the question of the right to a permanent 

injunction… The granting of a preliminary injunction does not determine the ultimate issues in 

the action, but serves only to preserve the status quo until a decision on the merits.” Id. at 764 

(internal citations omitted).  Where no harm would be done if the status quo is maintained, while 
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irreparable injury may perhaps result if the requested relief is denied, the court concluded that 

“[t]he situation clearly call[ed] for judicial intervention.” Id.  

 The arrangement which plaintiffs in Swarts sought to have continued (and contrary action 

temporarily restrained) had been in continuous operation for more than forty-five years; here, the 

religious exemption has existed for more than fifty-five years and Plaintiff’s family has been 

granted the exemptions from this very district for twenty years. The defendants in Swarts 

suggested that the injunction be denied and that the parents of the children pay the tuition 

charges, and, if the local law was ultimately declared to be invalid, the money would be 

refunded. The court found that even in that scenario, it would constitute unreasonable, 

burdensome, and unnecessary conditions and tasks upon several hundred children.  Id. at 764-65. 

 Here, however, there is no money that can be refunded if the repeal is ultimately declared 

invalid; there is no way to right the wrongs that have and will come to Plaintiff.  

 To be clear, the Repeal is causing Plaintiff irreparable harm by forcing her to choose 

between violating her religious beliefs and depriving her children of a free public education as 

guaranteed by the New York State Constitution. The Repeal will either (1) force Plaintiff to find 

ways to homeschool S.S. and A.S.K. which will undeniably require additional sacrifices and 

expenses, will disrupt her careers and her family’s lives overall, and will impose financial and 

emotional strains on her family, or (2) force Plaintiff to permanently change her child’s immune 

system and pure blood and to permanently violate her and her children’s religious beliefs.  

 That this Repeal has already caused and will continue to cause irreparable harm is 

undeniable.  The stories of heartbreak that it has left in its wake can never be redressed; Plaintiff 

seeks a stay of this Repeal in the hopes of stopping the bleeding.  
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 POINT III: THE EQUITIES WEIGH IN FAVOR OF PLAINTIFF 

 For a balancing of the equities analysis, “[a] plaintiff seeking an injunction must also 

show that the burden caused to the defendant by the imposition of the injunction is less than the 

harm caused to the plaintiff by the defendant’s activities without the injunction sought.”  

Greystone Staffing, Inc. v. Goehringer, 14 Misc.3d 1209(A), 2006 WL 3802202, at *5 (Nov. 27, 

2006). 

 A New York appellate division held that the granting of plaintiffs’ motion for preliminary 

injunction was proper “[i]n view of the conceded irreparable harm facing plaintiffs as contrasted 

with the damage the State would face by postponing implementation of the statute until this case 

can be heard on its merits.”  Tucker v. Toia, 54 A.D.2d 322, 326 (4th Dept 1976). 

 This is precisely the case here: the equities in this calamitous situation – innocent, 

healthy, children who pose no risk to others being expelled from their school and their family 

being made to dramatically alter their lives – weigh heavily and obviously in favor of allowing 

Plaintiff’s children to continue to attend the school they have been attending, for several years.  

 On the other hand, harm to the State in maintaining the status quo and returning things to 

how they have worked in this state for over fifty years is null.  

 Any argument by the State that a measles outbreak – now dwindling, if not completely 

over – outweighs Plaintiff’s religious interests fails on many levels. First, the State did not 

immediately put to use the lawful, procedures that were already in place to protect people: there 

was no quarantine of the original carriers of measles (who came from overseas and were known 
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to the regulators), and the State cannot show that any outreach and education effort – instead of a 

compulsory one – to encourage any unvaccinated individuals to get vaccinated was not 

successful. Second, any emergency that the State argues may have existed is now over. Before 

this repeal was in effect, the number of measles cases fell significantly – before any child was 

excluded from school.  This is real-life evidence that the powers, means, and measures the State 

already held were enough to quell the situation, even when they were not timely effectuated. 

 Even if this Court were to find that there had been an emergent public health concern, the 

Court of Appeals has held that “[a]n extraordinary remedy which is appropriate and legitimate in 

an exigency resulting from abnormal conditions may be inappropriate and beyond the limits of 

the power of a State if [the harm] is continued after the exigency has passed.” East N.Y. Sav. 

Bank v. Hahn, 293 N.Y. 622, 627 (1944) (emphasis added).  It is plain to see that the irreparable 

harm to Plaintiff has only just begun while any potential exigency has passed.   

 Without any immediate and real threat still existing, the State is left only with the 

argument that unvaccinated children (although only those between the ages of 2 months and 18 

years old), by sole virtue of being unvaccinated, pose a continuous and constant threat to the 

public at large.  Nothing could be further from the truth.  Both primary and secondary vaccine 

failure account for the occurrence of vaccine preventable illnesses such as measles in highly and 

even fully vaccinated populations. See Moss Aff. ¶ 26. Further, vaccinated children pose more of 

a risk to other vaccinated children than the unvaccinated. This is because if an unvaccinated child 

were to become infected with measles, he/she would show the full symptoms of the illness and 

would be aware that he/she was ill and stay out of school, whereas a vaccinated child may 

contract subclinical measles infection without rash and spread measles unknowingly to 
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classmates (who, due to vaccine failure, can contract the illness).  See id. at ¶¶ 36-39. Contrary to 

popular belief but supported by science, a child who is not vaccinated with the live measles virus 

vaccine is not an asymptomatic carrier of measles (like an MMR-vaccinated child with 

secondary vaccine failure could be) and therefore cannot spread something he/she does not have 

and, consequently, is less of a threat to other children than recently vaccinated children, who may 

be shedding live virus from the MMR vaccine.  See id. at ¶¶ 40.   

 There are 127 children who held religious exemptions in Steuben County. These children 

have caused no harm to one another, to others, or to the State.  If an injunction were granted, 

these children would not suddenly become harmful and therefore, the State can show no harm in 

returning to the same measles-free status quo that has existed for close to sixty years. There have 

been no measles cases in Steuben in decades. There is no reason that these children should be 

excluded because there are no public safety or health concerns in Steuben. 

 It follows, then, that the violations of Plaintiff’s constitutional and fundamental rights and 

the resulting harms that would flow from those violations decidedly tips the balance in favor of 

Plaintiff. On one side of the scale is are innocent children who are excluded from school and 

deprived of their critical development that occurs in schools, including social, emotional and 

basic building block skills,  and, on the other, a State with nothing to lose.  The only way to 

maintain the status quo is to stay the Repeal so that children can go back to school where they 

belong and afford families the time and dignity to make informed decisions with regard to their 

future. 
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     CONCLUSION 

 Plaintiff has shown a likelihood of success on the merits; immediate and irreparable 

harm; and that the balance of equities favors this application. 

 WHEREFORE, this Honorable Court should enter a preliminary injunction restoring the 

status quo pending a trial at which Plaintiff can prove her claims by a preponderance of the 

credible evidence. 

Dated: September 16, 2019 
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